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Chapter 6

Implementing the
Neighborhood Grand Jury

Adriaan Lanni®

As almost everyone now agrees, the criminal justice system is in crisis.
The past twenty years have witnessed a revolution in sentencing severity that
many criminal justice experts view as unsound and perhaps even counter-
productive.! The introduction of harsh determinate sentencing schemes—
including sentencing guidelines, mandatory minimum penalties, and three
strikes laws—Iled to dramatic increases in the prison population.? Disillu-
sioned with the ability of punishment to rehabilitate offenders, the prison
system aspires to do little more than warehouse and incapacitate law-break-
ers.? The end result is that large numbers of citizens, a disproportionate num-
ber of them African-American,* are incarcerated for long periods with little
ope of being reintegrated into mainstream society.> Although politicians
ften defend these developments in criminal justice policy as a direct re-
ponse to a public call for tougher punishments,s there is evidence that crim-
nal law policies do not accurately reflect public sentiment. A variety of
olitical pathologies, some of which I describe in more detail below, make
r law tougher on criminals than what an informed public might prefer.
ese developments have damaged the legitimacy of the justice system, par-
larly in high-crime communities.” If recent work on the relationship be-
en law and social norms is correct, this situation will only encourage
e in these communities, as lack of respect for laws and the criminal
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process erodes social norms of law-abidingness.® Trying to offer .pohtlcally
realistic solutions to this problem is a key task for everyone who thinks about
criminal justice. N
This chapter suggests one such reform. I argue t}_lat permilttmg 19§a1 com(;
munity members to play an active role in prosecutorial chargmg decisions zn
policies would help alleviate some of the political pathologies that .have led to
mass incarceration and the crisis of legitimacy. I first introduced this prop0§al,
along with locally-drawn petit juries empowered to se.nte.nce.as well as decide
guilt, as a way to apply principles from the community ]ust1c§ movemen.t to
serious crimes.® This article attempts to work out in more detail how a nelg.h—
borhood grand jury might operate and to respond to some of the potential
objections to this reform proposal. N .
The reform proposal includes two core elements.: 'locahzmg thé grand ]gry
and expanding its ability to influence charging decisions and policies. Under
my proposal, grand juries would be drawn from a smaller catc'hment area, tYP-
ically a subsection of a city such as a neighbqrhood. A series of changes in
grand jury procedures would permit community merpbers to take a more ac-
tive role in individual charging decisions. With the assistance of an attorney in-
dependent of the prosecutor’s office, the grand jury C(.)ul.d consider a.nd
recommend alternative charges rather than simply being limited to acc?ptmg
or rejecting the prosecutor’s charges. A separate but related proposald1s _that
grand juries could be convened as focus groups to gener.atfe recommen ations
for local prosecutors regarding charging and plea bargaining Pohaes. . ]
Below I briefly recount the political distortions th?t resu'lt in charging an
sentencing policies that do not accurately reflect pub.hc sentlment.. I then turn1
to describing the proposed reforms in detail, discussmg t}.le s.elf:ctlon ofa 10caz1
grand jury, ways to facilitate grand jury independence in individual cases, an

the use of investigative grand juries to provide oversight over general charging

and bargaining policies.

The Problem: Powerful Prosecutors
and Political Pathologies

Power over the enforcement of criminal law has been largely concentrated

in the hands of the prosecutor. It was not always so. The ris.e of the determl.na‘(
sentencing movement in the final decades of the twentieth century shifte
discretion from sentencing judges and parole boards to prosecutors.!? Pros
ecutors decide what the charges will be, and the charges became the key t;
the defendant’s sentence. The increasing use of guilty pleas—a trend tha
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began long ago, but has seen increases even over the past twenty years!!—
has severely limited the influence of petit juries and thereby nearly elimi-
nated direct community input on the resolution of individual cases.!? The
end result is that the most important decision point in a criminal case is the
decision whether and what to charge, and what plea to accept. In many cases
the prosecutor has become the de facto trier of fact and sentencing author-
ity.13

The prosecutor’s discretion to make these decisions is largely unfettered.
Charging decisions are routinely influenced not only by the sufficiency of the
evidence in the case, but also by any number of factors such as law enforcement
priorities, the prosecutor’s assessment of the defendant’s likelihood of reof-
fending and the effect of a given charge on the defendant’s future prospects, how
involved and vocal the victim is, whether the case has received publicity, and
whether the case will advance the prosecutor’s career. 14 Charging decisions are
not transparent to the public, and are largely unreviewable.1s

The power wielded by prosecutors might be less troubling if it were ade-
quately checked by the democratic process—if, in other words, the exercise
of prosecutorial discretion more or less reflected public sentiment regarding law
enforcement priorities and just punishments.16 Ironically, as crime has become
more of a factor in elections, criminal law and enforcement policies have moved
farther away from community wishes.!” In particular, criminal justice policy
has been distorted by two political pathologies: (1) a disjuncture between what
the public says in the polls about “crime” in general versus how people think
about specific criminal cases; and (2) the de facto disenfranchisement of inner
city communities most affected by crime and high sentencing.!8

Current law enforcement and sentencing policies distort the public sentiment
they claim to represent. Social science research suggests that the trend toward
harsher sentencing policies stems from an oversimplified understanding of

public attitudes toward punishment.!® In general opinion polls, a majority of

citizens regularly state that current penalties are too lenient,20 leading politi-

cians to create new crimes that are easier to prove and to enact harsher sentencing
laws; it also undoubtedly causes prosecutors to bring more charges and to seek
more severe sentences, all in an attempt to appear “tough on crime.” But when
given detailed descriptions of specific cases, studies show that respondents

often suggest sentences that are more lenient than the mandatory minimum in
their jurisdiction.2!

Recently, three federal district judges conducted a small study which re-
ealed a marked disparity between the Sentencing Guidelines and real jurors’
ecommended sentences.22 Following a conviction in twenty jury trials, the
udges gave each juror a sheet listing the defendant’s past criminal convictions
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and asked them to recommend a sentence. The study found that the low-end
Guidelines range for each case was almost five times higher than the median
jurors’ recommendation, and that 92% of jurors recommended a sentence that
was below the Guidelines’ recommended minimum for the offense.?’

This discrepancy between general opinion polls calling for harsher sen-
tencing policies and the public’s more lenient reaction to specific cases appears
to result from the lay tendency to assume that the typical fact pattern for a par-
ticular offense is far more serious than it actually is; citizens commonly be-
lieve, for example, that most burglars are armed and that more burglaries result
in violence than is actually the case.2* The more lenient response to specific
case descriptions and real cases more accurately reflects public views on pun-
ishment. Nonetheless, the more general sentiment to “get tough” is the one
citizens take with them into the voting booth, and is reflected in politicians’ and
prosecutors” harsh approach to crime. As a result, sentences have spiraled up-
ward in 2 manner that would likely horrify a public better informed about spe-
cific crimes and criminals.

Sentencing provisions and charging decisions are distorted in another way
that particularly affects high-crime communities. Such communities are likely
to have less political clout in influencing legislation, law enforcement, and
charging policies, both because of reduced social capital and community or-
ganization? and, in some cases, because of the disenfranchisement of some
community members with criminal records.6 In addition, these communities
have a marginal influence because virtually all the entities with influence over
criminal law administration are controlled at the county level (juries and pros-
ecutors’ offices) or even the state level (legislatures). Yet these are the very com-
munities that have the greatest interest in criminal justice laws and policies.
They, far more than any other Americans, are the victims of crime—in the
form of appalling rates of violence and theft, but also less directly in that drug
gangs are a terrifying social force in many neighborhoods, making it difficult
to do business or raise a family. At the same time, high-crime communities
are also the chief victims, if you will, of the criminal justice system, in the

form of the removal and incarceration of large numbers of male community
members.2” The severity of the current regime has devastating effects on high-
crime communities, including reduced employment opportunities, financial |
hardship, disruption suffered by the offender’s family and children, and the .
erosion of social capital and organization resulting from the aggregation of “

these effects over the community.?

The grand jury reforms I propose in the next section would mitigate these
political distortions and make charging decisions more accurately reflect com-

munity sentiment.
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Reforming the Grand Jury

One way to ensure that prosecutors exercise their broad discretion in a man-
ner that.better aligns with community sentiment is to empower the grand jury
to provide input into charging decisions and policies. My proposal involves
reforming both how grand juries are selected and the nature of their deliber-
ations. First, [ argue that grand juries should be drawn from a smaller area, such
asa neighborhood. Second, I argue that grand juries should play a mo;e ac-
tive role in individual charging decisions, which would include proposing al-
Fernative charges as well as exercising a veto over prosecutions that it deems
1nappr9priate. Third, I argue that prosecutors should periodically convene
grand juries to serve as an advisory group to help set the neighborhood’s law
epforcement priorities and offer input into charging and plea bargaining poli-
cies. This reform would make the prosecutor more accountable by permitting
review of general charging trends for common case types as well as some over-
'51ght of plea bargaining policies, since individual plea deals would not be sub-
ject to grand jury approval.

While these reforms would produce an institution that operates in a man-
ner quite different from the common practice of most contemporary grand
juries, these reforms are consistent with the traditional role and function of
the grand jury. Although nominally charged with evaluating whether there is
probable cause to believe that the defendant committed the crime, commen-
tators have recognized that the grand jury’s more fundamental role is to make
a non-legal judgment about whether the local community considers the crim-
inal prosecution appropriate.2? Permitting the grand jury to propose its own
charges rather than merely vote on the charges presented by the prosecutor is
also not a new invention. The grand jury’s traditional powers included issuing
charges not proposed by a prosecutor, though this power of presentment is
now very rarely used.* Finally, the notion of using the grand jury as a focus
group to monitor the prosecutor’s charging decisions and issue reports with rec-
qmmendations finds precedent in the grand jury’s traditional civil investiga-
tive role. Several states continue to use grand juries to provide oversight of

local public institutions such as county or city government or jails by con-

du(?tmg an investigation and submitting a report with recommendations to
which the agency is obliged to respond.3!

Below I describe in more detail, along with potential objections, each of

the three elements of the reform proposal: localized selection of grand jurors;
~ amore robust role in individual charging decisions; and grand jury input on
_ general charging and bargaining policies.
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Selection

One way to better align criminal justice policies with community senti.me.nt
is to foster local, popular participation in charging decisions. Grand juries
should be drawn from a small catchment area representing the local commu-
nity, such as a large neighborhood or a subsection of the city. These n'ei.gh—
borhood grand juries could then be used to provide input into charging decisions
and policies for crimes committed in that community.>?

Involving local laypeople in charging decisions and policies would make
these decisions more reflective of community sentiment. Permitting local com-
munity members to participate directly in individual charging decisions would
alleviate the political distortion that mars current charging policies by allow-
ing citizens to make an informed judgment based on the facts of a specific case.
Perhaps most important, a neighborhood grand jury would allow local com-
munities to strike their own balance between safety and the social costs of harsh
law enforcement and sentencing policies.33 By giving local citizens an active
role in criminal justice decisions, this reform can enhance respect for the law
and legal process, particularly in high-crime communities. ‘

Using grand juries to foster community involvement has some distinct aq-
vantages over the most obvious alternative mechanisms for enhancing public
participation: the variety of community justice programs that have develop.ed
in the past decade or so such as community prosecution projects, community
courts, and community policing programs.3¢ Rather than rely on volunteers
and open community meetings that are often dominated by small interest
groups, mandatory participation on grand juries would eliminajce many of the
concerns about representativeness that plague current community justice pro-
grams.3s Of course, the current system of calling and seating grand ju.rors is far
from perfect, and much could be done to enhance the representativeness of
these bodies. Nevertheless, the proposed approach would be superior to the use
of unrepresentative volunteers and would draw on an established procedure
to create a body representing a cross-section of the community.

A central issue in designing a localized grand jury system is how to define
the relevant “community”” One might object that it is difficult, if not impos-
sible, to define the “local community” in such a way that does not exclude in-
dividuals and communities affected by any given crime.3¢ There are several
aspects to this problem, each of which I will try to take up here.

First, drawing the geographical boundaries of each local “community” would
not be a clear-cut process. One can imagine two approaches. One could cre-

ate catchment areas of different sizes in an attempt to capture some meaning-

ful community of interests with respect to crime—creating, for example, a
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very small high-crime catchment area that includes a housing project and its
immediate neighborhood, and much larger suburban catchment areas on the
theory that these larger areas have similar crime profiles and therefore shared
interests. Alternatively, one might use a more straightforward boundary such
as a zip code, as suggested by Kevin Washburn.3” Although there are obvious
advantages to the zip code approach—most notably simplicity and relative
lack of controversy—my own instinct would be to attempt to draw meaning-
ful rather than random boundaries. I happen to live in what I think of as one
of as an extremely homogenous zip code, the zip code of Harvard University
(02138). And yet, this zip code includes both public housing and multi-mil-
lion dollar homes. It is unclear whether the different kinds of residents of 02138
would have a shared perspective on law enforcement priorities in, for exam-
ple, drug cases.

Of course, drawing boundaries in a way that creates relatively small com-
munities creates additional complications. Many potential grand jurors might
know or know about the victim or defendant, including, for example, any of
the defendant’s past convictions. As discussed in more detail below, if one takes
the view that the grand jury should offer input into the proper charge and dis-
position of the case rather than simply make a probable cause determination,
it is not self-evident that some knowledge of the parties, including informa-
tion about a defendant’s prior convictions, should be disqualifying. After all,
prosecutors typically have this information and may take it into account in de-
ciding whether and what to charge. Nevertheless, the potential for personal
bias dictates that individuals who know the defendant or victim should be ex-
cluded from grand jury service. Members of small, high-crime communities
might also be called on repeatedly to serve as grand jurors. This is not entirely
a bad thing: it might educate these individuals about criminal justice issues
and encourage a sense of ownership over local law enforcement policies.38 Still,
frequent grand jury service might become burdensome and disruptive. This dif-
ficulty might be alleviated, at least in part, by offering alternative sessions on
the weekends or evenings. And, of course, there is always the option of ex-
panding the boundary of the local “community” somewhat, even if it means
creating a less cohesive group.

A related question is whether to limit the grand jury to residents. In met-
ropolitan areas, it is not unusual for individuals to live, work, and play in sev-
eral different geographical areas.?® Focusing on individuals who live in a
particular neighborhood may exclude people who have a legitimate stake in

~ the law enforcement policies of that neighborhood.# Many community justice

programs already use an expansive definition of community that includes res-
idents and stakeholders, such as non-resident business owners. Although lim-
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iting grand jury selection to local residents is the most straightff)rwar.d ap-
proach, it is possible to imagine a grand jury based on a commuth.of .mter-
ests that might include individuals who work, own property, or spend significant
time in the area.?!

In addition to pointing out difficulties in working out thg specifics of grand
jury selection, critics might also offer two potential ijectlons to the ge.neral
approach of localizing criminal justice decision-making: (1) t}}ere are dispar-
ities in how different locales respond to similar offenses, which violates 'the
principle of equality before the law; and (2) the effects of crime are not lim-
ited to a localized community. .

One might object that decentralization can lead to unfairness as different com-
munities adopt disparate approaches to prosecuting, charging, and sentencing
similar offenses. Under this view, localized decision-making represents a step
backward from determinate sentencing reforms that encouraged a more uni-
form treatment of offenses. However, the determinate sentencing movement
has failed to live up to its promise of eliminating disparity.? Determi'nate. sen-
tencing schemes simply shift power and discretion from the.ser%tencmg judge
to prosecutors, whose decisions are less transparent but still likely t(o cj‘rea’fg
disparity in outcomes for similar cases, both within a.nd between d1st.r1cts..
The proposed reform would simply discipline the exercise of prosecutorial dis-
cretion in a way that more accurately reflects the community the prosecutor rep-
resents. Some increased disparity between local communities in the approach
to crime may be worth the benefits of transparent, flexible policies tailored to
local needs and accurately reflecting public sentiment. ’

The second criticism is that decentralization of criminal justice policies is
inappropriate because crime in one “community” is likely to aff.ect other com-

munities. This “boundary problem”* is inherent in any system in which states

have different substantive criminal laws and districts use different charging
and law enforcement practices. To be sure, this potential problem is exacerbated
by neighborhood-level decentralization, but it is a question of degreej, rather
than of kind 45 In my view, neighborhoods would be better off in a regime that
permits local autonomy —even if that autonomy is limited somewhat by

spillover effects from other communities—than they are in the current sys-

tem, which effectively disenfranchises those communities hardest hit by crime.

Individual Charging Decisions

The grand jury was designed in part to permit the community to prevent

unjust prosecutions. In practice, however, grand jurors in most )uI‘lSdlCtl'O
almost never exercise their power to screen charging decisions. The grand ju
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is often criticized as a mere “rubber stamp” for prosecutors’ determinations.#’
In the federal system, for example, grand juries generally refuse to indict in
fewer than one percent of cases. For this reason, merely instituting a neigh-
borhood grand jury would be insufficient to restore this institution to its tra-
ditional role as a check on unjust prosecutions.

Most mundanely, a prosecutor’s ability to simply avoid an unfavorable grand
jury determination and seek another® suggests that additional reforms are
needed to give the grand jury real teeth. Moreover, today a grand jury is less
likely to believe that a prosecution is inappropriate because it views the crim-
inal statute as illegitimate or the conduct unworthy of any sort of prosecution,
as was often the case in the early days of the grand jury.5 Rather, a local com-
munity is more likely to view the sentence attached to the charge or the pros-
ecutor’s choice of charges as inappropriate. But the grand jury currently is not
given the information necessary to reject or alter proposed charges on those
grounds. In what follows, I propose procedural reforms aimed not at subject-
ing the prosecutor’s evidence of guilt to greater scrutiny,5! but at enhancing
the grand jury’s ability to provide meaningful local community input into in-
dividual charging decisions, including the ability to alter proposed charges as
well as simply to reject them.

The first required change does not involve the grand jury hearing itself. For
the grand jury to act as a meaningful check on prosecutors’ decisions, a grand
jury indictment must be required. In addition, a prosecutor who fails to ob-
tain an indictment must not be permitted simply to resubmit the case to a new
grand jury.>2 Permitting a prosecutor to resubmit a case to multiple grand ju-
ries increases the chances that a docile grand jury will rubber stamp a prose-
cution. Few states impose both these restrictions; in all other states and in the
federal courts, prosecutors may either resubmit failed cases or avoid the grand

jury altogether.>?

Second, the defendant should have a right to testify at the hearing.5* Such
testimony would give the grand jury more contextual information about the
circumstances of the crime and the offender to help them evaluate whether
the proposed charges are appropriate. In practice, few defendants will exer-
cise this right.5 This change will only be implicated in marginal cases where

the defendant believes he can persuade the jury that the prosecutor is acting un-
fairly or overzealously in bringing the charges36—i.e., precisely the cases where
the local community may want carefully to review the prosecutor’s charging de-

cision. Ric Simmons provides an example of such a case from New York City,
New York being one of the few states that permit defendant testimony.>” The

efendant in the case was charged with bribery of a police officer. The defen-
ant, who had no prior record, was arrested for possession of a small amount
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of marijuana and offered the officer fifty dollars for a Desk Appearance Ticket
(“DAT”), which would have allowed him to be released immediately. Although
the facts of the case were not in doubt, the defendant testified at the grand
jury hearing, explaining that he had never been arrested before, was terrified
of spending the night in jail, and that other arrestees told him that it was com-
mon practice to pay for a DAT. The grand jury refused to indict. Though rare,
this is precisely the kind of case for which defendant testimony would be in-
valuable.

The third reform I propose to individual charging practices, and the most
important one, is to provide an independent attorney for the grand jury. In
the past, scholars have proposed this modification on the theory that the
lawyer would counteract the prosecutor’s dominance and provide independ-
ent counsel on the legal question of probable cause facing the grand jurors.
From the perspective of expanding the grand jury’s policy role, however, a
grand jury attorney could serve an entirely different function. One of the dif-
ficulties with the indictment process is that the jurors are generally given the
choice whether or not to indict the defendant on the charges presented. Ex-
cept in marginal cases where the grand jurors believe that the defendant should
never have been prosecuted, they are unlikely to return a no bill if they be-
lieve the defendant should be prosecuted for something, even if they think
that the prosecution’s particular choice of charges is excessive. A good exam-
ple of this is the experience of Phyllis Crocker, who was the foreperson of a
grand jury in Cuyahoga County, Ohio.?® Unusually, the grand jury was en-
couraged by the judge to exercise policy judgment over drug-possession charges,
which led the prosecutor to attempt to disband the panel.®® Crocker’s grand
jury eventually heard some cases, but it was crippled in its attempt to exer-
cise policy discretion because of its dependence on the prosecutor for infor-
mation about the law.6!

In these circumstances, the need for an independent attorney for the grand
jury is obvious. An independent attorney can inform the grand jury of the
range of charges available. Under this approach, the grand jury procedure
would be transformed from a review of the prosecutor’s proposed charges to
a more interactive process permitting grand jurors to consult their own attor-
ney and to participate in an informed way in formulating the charges. As noted
above, the notion of the grand jury rather than the prosecutor formulating
charges has precedent in the grand jury’s traditional power of presentment.52
Giving the grand jury its own attorney could revive something akin to this
grand jury function.

Of course, it is vital that the grand jury attorney be truly independent from

the prosecutor’s office. The grand jury counsel could be nominated or ap-
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pointed by the local bar association or the court. Short terms of service could
also help preserve independence and prevent the creation of a new power cen-
ter unaccountable to the people.64 In addition, ethical rules would have to be
developed to ensure that the attorney acts to aid the grand jury’s policy discretion,
rather than to push his own agenda. It will be a delicate task to write rules that
permit the attorney to provide valuable information (if asked) without au-
thorizing him to overwhelm the jurors with his own opinions. Fortunately,
courts and bar associations are adept at developing fine ethical distinctions,
and attorneys are capable of interpreting and adhering to them.

What information should the grand jury have access to when deciding
whether to accept the prosecutor’s proposed charges? Clearly, the independent
attorney should advise them as to the range of possible charges that could at-
tach to the behavior alleged by the prosecutor. It would also be vital for the
grand jury to know the range of penalties associated with each potential sen-
tence. A more difficult question is whether grand jurors should be informed
of a defendant’s criminal record and how that might affect the sentence if
charged. One might imagine giving the grand jury information about the base
sentence, along with information about the effects criminal history would have
on that sentence without specifying the criminal history of the particular de-
fendant—on the theory that the defendant’s criminal record might unduly
prejudice their probable cause determination. On the other hand, knowing
the likely sentence that would attach to this particular defendant by virtue of
the charge is certainly part of the prosecutor’s calculus in a determinate sen-
tencing regime, and probably should also be part of the grand jury’s calculus
as well.

The value of informing the jury of the defendant’s criminal history is clear-
est in the case of mandatory minimum penalties such as three-strikes laws: the
fact that this prosecution would trigger the three-strikes law is certainly rele-
vant to the grand jury’s determination of whether the prosecution for a minor
felony is just and comports with the local community’s law enforcement pri-
orities. In such cases, the grand jury should be given the opportunity to de-
cide whether the application of a three-strikes law or other relevant mandatory

~ minimum was appropriate in a specific case, which would give the prosecutor
- more direct and less distorted input than public opinion polls or election re-
 sults. To be sure, telling jurors about the defendant’s criminal history may
- make grand jurors less likely to reject indictments on probable cause grounds,

Potentially subjecting more innocent defendants to trial. But in practice grand
juries rarely reject indictments under the current regime anyway, and the petit
Jury would not be exposed to potentially prejudicial information about the de-
fendant’s criminal history.
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What about system-wide information that prosecutors use in their decision-
making process? The grand jury attorney could make available any data and rec-
ommendations about frequency, number of arrests, charging policies, and
sentencing outcomes for the particular crime at issue that might have been put
together by one of the investigative grand juries that I describe below. The pros-
ecutor would likely feel obliged to explain any suggested charges that signifi-
cantly departed from the norm; this procedure might encourage more consistency
in charging by making the prosecutor articulate reasons for departures. In some
cases, the prosecutor could use these reports to justify his proposed charges: ex-
plaining what might seem like severe charges and resulting penalties for a pro-
fessional car thief, for example, on the grounds that car theft was a significant
problem in the neighborhood and car thieves were extremely difficult to catch.

These reforms would help make the grand jury more independent. But what
about plea bargaining? What does it matter if grand juries are given more
meaningful input into charging decisions if most defendants waive indictment
pursuant to a plea bargain? One answer to this problem would be to require
that grand juries approve plea bargains. But this proposal strikes me as im-
practical. In addition to the obvious inefficiency of subjecting each plea to
grand jury review, bargains often take into account factors like the likelihood
of conviction at trial and the usefulness of a defendant’s cooperation in an-

other prosecution that would be very difficult for a grand jury to weigh. But
the ability to use plea bargains to opt out of the reformed grand jury procedure
does not mean that these reforms would have no impact on plea bargains. A
revitalized grand jury would indirectly reign in abusive prosecutorial bargain-
ing practices, because over time plea bargaining would take into account ex-
pectations about the grand jury’s influence over the indictment. As William
Stuntz has pointed out, because many federal and state criminal codes include
multiple overlapping statutes that cover similar offenses, “defendants who com-
mit what is, in ordinary terminology, a single crime can be treated as though
they committed many different crimes—and that state of affairs is not the ex-
ception, but the rule.”®> Prosecutors may, and regularly do, threaten to bring
multiple charges, thereby elevating the defendant’s potential sentencing expo-

sure under the relevant guidelines or statutory sentencing range and increas-

ing the pressure to plead guilty.® But with a reformed grand jury, this threat

from piling on charges would likely be reduced, because both parties would know

that a grand jury informed of the basic facts of the case and the sentences at-
tached to the proposed charges might well reject or alter those charges. Simi-
larly, negotiations over more controversial charges—for example, prosecutions
for minor drug offenses—would occur in the shadow of expectations about the
grand jury’s willingness to issue indictments for such charges.
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Another issue that bears thinking about is what happens if the grand jury wants
the prosecutor to charge a more serious crime. Because of the social science
studies showing that charging and sentencing policies are currently more se-
vere than community sentiment would support, I would expect that most grand
jury interventions would involve rejecting or reducing the proposed charges.
But it is possible that grand juries would be harsher than prosecutors in some
cases—for example, high-crime communities might wish to treat firearms of-
fenses with special severity. In such cases, grand juries should be permitted to
indict on additional charges of their own choosing, and it seems likely that in
some cases a prosecutor might go forward with the harsher charges because
they are a fair sounding of the community’s wishes. There is still an obvious safety
valve in this, in that if the prosecutor thinks that the charges proposed by the
grand jury are too severe, for example because he thinks the case will be diffi-
cult to win at trial, because trying the more serious charge would be more ex-
pensive, or simply because he thinks the proposed charge is unjust, the prosecutor
always has the option of dropping the case or arranging a plea bargain.

The next objection that comes to mind, and the most serious one, is the
possibility that the grand jury will use its new powers to make decisions bi-
ased by racial or other invidious prejudices. This danger is particularly acute
if a defendant from one community commits a crime in another community,
especially if most members of the victim community are of a different race
than the offender. To take an example, young African-American men from a
high-crime neighborhood accused of stealing a car might not be excited to
learn that the grand jury considering their indictment has been drawn solely
from the suburban, white neighborhood where the car was stolen. In such a
case, the grand jury is unlikely to internalize fully the costs and benefits of an
aggressive prosecution, or to confer any special legitimacy on the prosecution.
It might also be affected by racial bias. This concern has led some to suggest
that a localized grand jury might be limited to cases in which both the offender
and victim are members of the community.¢” But I think this problem may be
overstated. First, most crimes of violence, and many narcotics offenses, are
committed near the perpetrator’s home.® Second, the reality of the status quo
is that most inner-city defendants are indicted by county-wide grand juries,
even in cases of crimes committed in the inner city. Drawing a grand jury ex-
dusively from a white neighborhood where the crime occurred in such a neigh-
borhood is not likely to be materially worse than the status quo. Perhaps most
important, the use of charging and sentencing statistics in deliberations may
ba long way in reducing the problem of both racially-motivated severity and
eniency by making grand jurors aware that their decision is out of line with
1e way that the given crime has generally been treated in the past.6? On this
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basis, I would not limit the jurisdiction of the neighborhood grand jury to
crimes involving defendants who are members of the community unless dis-
parate treatment of outsiders proved to be a problem.

Providing the grand jury with an independent attorney and sentencing in-
formation and permitting it to formulate alternative charges as well as veto
prosecutions would transform this institution. Taken together, the proposed
reforms would provide for meaningful community input at the most impor-
tant decision-point in the criminal justice process, particularly in a determi-
nate sentencing regime: the formulation of charges.

General Charging Policies

Most proposals to reform the grand jury involve enhancing its ability to ob-
struct prosecutions sought by the prosecutor’s office. But the grand jury can
play a more positive, constructive role, drawing on its traditional powers to
act as a civil regulatory body. My proposal here is that prosecutors use grand
juries not merely as indictment machines, but as focus groups to set policing
and prosecution priorities for the neighborhood. Grand juries could be con-
vened from time to time with this special purpose in mind.

Some community prosecution programs have created community groups in-
tended to carry out some of these functions. Some take the form of informal
open public meetings; others are more formal and involve a body of commu-
nity representatives, usually appointed by the prosecutor, which meets regu-
larly to make recommendations regarding law enforcement priorities.”® The
advantages of convening a grand jury for this purpose are (1) mandatory grand
jury service should insure a more representative group than community advi-
sory boards which tend to be dominated by interest groups and politically ac-
tive citizens;”! and (2) the recommendations of a grand jury will have more of
an official, democratic imprimatur, and therefore are more likely to influence
prosecutors.

An advisory grand jury could be used to provide oversight of two different
types. First, a grand jury might be convened every three years to investigate
general law enforcement priorities for the neighborhood. The District Attor-
ney would be expected to provide data on crime, arrests, and dispositions, and
to make a presentation about what he sees as the biggest crime problems in
the area and how his office has addressed those problems over the past three
years. Based on this presentation, the grand jury would be free, with the as-
sistance of independent counsel, to investigate any aspect of policing, bar-

gaining, or charging policies that it found problematic. The grand jury would

then issue a report (again, with the aid of its independent lawyer) detailing
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any recommendations for adjusting policing or prosecutorial priorities or prac-
tices. It is worth highlighting that the advisory grand jury, unlike grand juries
that examine cases where an arrest has been made and a charge brought, would
have the ability to urge police and prosecutors to devote resources to crimes that
rarely result in arrest or prosecution.

Second, an advisory grand jury can be used to periodically review in more
detail the dispositions of a particular category of crime. A few crime types
could be considered each year on a rotating basis. In addition to data about ar-
rests, charges, and sentences for this crime, the prosecutor would present a
few examples of cases that had been resolved by plea bargain. The goal would
not be to provide review of individual plea bargains, but to encourage the pros-
ecutor to articulate some of the criteria that influence charging and bargain-
ing policies for this class of crime, so as to help determine whether the bargained
dispositions in these cases contradict community sentiment. The grand jury
might also issue recommendations about the types of factors that would, in
its view, support more severe or more lenient plea bargaining and charging
decisions. As already mentioned, these reports and advisory grand jury rec-
ommendations could be used to improve consistency in charging and provide
guidance to grand juries considering individual cases.

For less controversial types of crime, the primary impact of this process will
be minor—increasing the transparency of prosecutorial charging and bar-
gaining decisions. As Stephanos Bibas points out, making this information
public poses few risks because experienced defense attorneys likely already
know the going rate for various types of crime.”? And transparency has its own
benefits, making public accurate crime and disposition statistics that may coun-
teract some of the distortions caused by the news media. Would publicizing that,
for example, theft under a certain amount is generally not prosecuted serve to
encourage these minor crimes? Perhaps there would be some effect on the mar-
gins, though thieves savvy enough to research the grand jury report probably
would have been aware of charging practices anyway.

Advisory grand jury charging guidelines would be particularly helpful for
more controversial crimes, such as quality of life, statutory rape, or non-vio-
lent drug offenses, because the advisory grand jury can assist the prosecutor
in determining what sorts of cases the local community considers worthy of pros-
ecution, and what factors should be considered in choosing charges. For ex-
ample, in Dane County, Wisconsin, prosecutors set up a community advisory
board to create charging recommendations in statutory rape cases.”> After a
series of facilitated meetings where a number of case scenarios were discussed,
the board produced a document with general guidelines for prosecutors re-
garding the age difference between the victim and defendant necessary to war-
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rant criminal statutory rape charges, potential mitigating and aggravating fac-
tors, and possible outcomes for defendants under twenty-one years of age.”*
We should not underestimate the importance of an advisory grand jury’s
recommendations about general bargaining and charging policies, even if com-
munity influence is largely limited to controversial cases. Given the failure of
general criminal laws and policies to reflect accurately public sentiment, par-
ticularly in high crime communities, the number of “controversial” cases may
be significant. Moreover, in a world of guilty pleas, the grand jury as focus
group may be the only mechanism to ensure that charging policies do not de-

viate too much from local community opinion.

Conclusion

The people who live in high-crime communities have a perspective on crime
that is bound to be different from that of the legislature and the county Dis-
trict Attorney’s office. We cannot know exactly how local residents would re-
spond if given more control over law enforcement. But consider this: the chief
defense of the system we have is not that it produces objectively “right” pun-
ishments (most people no longer believe in such a thing), but rather that it is
the outcome of democratic governance. And yet social science research suggests
this political accountability is a mirage. The grand jury reforms I have pro-
posed in this paper would help give local residents of all communities more con-
trol over the initiation of criminal proceedings in their neighborhoods, and

help to eliminate the disjuncture between simple “get tough” political responses
to crime and the more complex response we know people have when they are
presented with specific cases. Injecting some of this complexity into our sys-
tem would go a long way toward creating a criminal justice system we can all

believe in.
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